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THE OPINIONS OF MR. JUSTICE HUGHES. 

Charles E. Hughes was appointed a Justice of the Supreme 
Court of the United States by President Taft on April 25, 1910, 
to succeed Mr. Justice Brewer, deceased. The appointment was 
confirmed by the Senate on May 2, 1910, and Justice Hughes 
qualified and took his seat upon the Bench on October 10, 1910. 
From that time until his resignation on June 10, 1916, he partici- 
pated in the decision of several thousand cases, and himself wrote 
about one hundred and fifty opinions, including half a dozen dis- 
senting opinions. Altogether he dissented twenty-three times from 
the majority of the Court. In several instances no opinion was 
written, in a larger number the dissenting opinion was written 
by some other member of the Court, but was concurred in by 
Justice Hughes. 

It is difficult to overestimate the importance of the effect upon 
the history of the country of this mass of judicial labor. The 
country was not of course in its formative period. The great prin- 
ciples of constitutional law established by Chief Justice Marshall 
and his successors had been often reiterated, and it was not neces- 
sary for the Court to construct or to review the philosophy of 
constitutional law or the principles governing the relations between 
the. various departments of the Government and between the 
States and the Federal Government. The fundamental and under- 
lying theories had been settled and established. The task of the 
Supreme Court during these later years was rather to clarify these 
principles and apply them to the intricate problems of modern 
life. Measured, however, by the immediate effect upon the wel- 
fare and safety of the people and upon the property interests of 
the country, there can be no comparison between the importance 
of the decisions rendered by Mr. Hughes and his associates and 
those which were rendered hy Chief Justice Marshall in the early 
days of the Republic. Marbury v. Madison 1 , which has been 
rightly called "the beginning of the American system of con- 
stitutional law," directly concerned only the right to compel the 
issue of a commission to a Judge for the District of Columbia. 
In it, of course, was announced the principles governing the right 
of the Supreme Court to review the constitutionality of acts of 
co-ordinate branches of the Government. The immediate effect 
of the decision, however, was small. Consider on the contrary, 

^lOB) 5 U. S. 137. 
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the tremendous issues involved in the cases which were to come 
before the Court after October, 1910. The Sherman Anti-Trust 
Act had not yet been clarified by the decisions in the Standard 
Oil and Tobacco Company cases relating to aggregations of capi- 
tal so great in amount as to have been almost unthinkable in the 
simple days of the early nineteenth century. The Income Tax 
Law, affecting the income of every person of the country of 
over $4,000, had not yet been put upon the statute books. The 
opinion in the Minnesota Rate Cases alone affected the rights of 
the railroad companies interested in the sum of millions of rev- 
enue annually. The opinions in the cases involving the consti- 
tutionality of the eight-hour laws and the other laws govern- 
ing the employment of women and children in industry influenced 
the fate and welfare of hundreds of thousands of people. 

Measured also by the mere number of cases decided and the 
multiplicity of legal principles settled, there is also no compari- 
son between the work accomplished during the less than six years 
of service of Justice Hughes on the Supreme Court Bench and 
the thirty-four years of service of Chief Justice Marshall. The 
constitutional opinions of the latter during the whole of his long 
judicial career, and including those rendered upon the Circuit, 
were only forty-two in number, and he undoubtedly wrote a ma- 
jority of the constitutional opinions of the Supreme Court during 
this time. Of approximately one hundred and fifty opinions 
written by Justice Hughes, by far the greater part of them dis- 
cussed and decided questions of constitutional law. While these 
opinions were, of course, participated in by the other able mem- 
bers of the Supreme Court, the credit for them must be given 
in large part to the writer, and as to some of them it may safely. 
be said that they rank among the most important and able pro- 
nouncements upon the principles of constitutional law that have 
come from the Supreme Court during its entire history. The 
range of subjects covered by these opinions is very large, and 
they can be discussed only in very broad and general classes. 

1. Miscellaneous Legal Opinions. 

While the opinions of the Court involving general proposi- 
tions of law have by no means the same interest as those involv- 
ing constitutional questions, yet in view of the magnitude of 
the property or personal rights involved, such opinions are often 
worth reviewing. Justice Hughes wrote a considerable num- 
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ber of these in which important principles of law were dis- 
cussed or which for other reasons are worthy of attention. They 
cover questions of admiralty, the rights of Indians, domestic 
relations, the jurisdiction of the courts, questions of practice 
and evidence, trusts and restraint of trade, construction of 
statutes, trademarks, copyright, the customs laws, riparian rights, 
patents, wills, bankruptcy and the National and State Pure Food 
Laws, common carriers, the relations of master and servant and 
a variety of other subjects. 2 

One of the earliest* cases in which Justice Hughes, although 
he did not write the opinion, participated in as a dissenting mem- 
ber of the Court, construes a Statute of the District of Colum- 
bia relating to the civil rights of women. The plaintiff in this 
case brought suit under the statute against her husband in the 
sum of $70,000 for assault. The statute gave married women 
the right to engage in business, etc., and to sue separately for 
torts committed against them as fully and freely as if they were 
unmarried. The majority opinion held that this statute should 
not be interpreted to allow a wife to sue her husband, regard- 
ing the suit as a dangerous attempt to obtain by construction 
radical and far-reaching changes in the policy of the common 
law. Justice Harlan, however, wrote a dissenting opinion which 
was concurred in by Justice Holmes and Justice Hughes, inter- 
preting the statute more broadly and holding that the effect of 

In addition to the cases referred to infra, see the following: Henry v. 
Dick Co. (1912) 224 U. S. 1, 32 Sup. Ct. 364; (patents: Hughes dis- 
senting) ; Newport Bank v. Herkimer Bank (1912) 225 U. S. 178, 32 Sup. 
Ct. 633 (bankruptcy) ; Santa Fe Ry. v. Grant Bros. (1913) 228 U. S. 177, 
33 Sup. Ct. 474 (common carriers) ; George A. Fuller Co. v. McCloskey 

(1913) 228 U. S. 194, 33 Sup. Ct. 471 (master and servant) ; Donnelly v. 
United States (1913) 228 U. S. 243, 33 Sup. Ct. 449 (evidence; confession 
of murderer; Hughes dissenting); McCoach v. Minehill Ry. (1913) 228 
U. S. 29S, 33 Sup. Ct. 419 (corporation tax; what constitutes doing busi- 
ness; Hughes dissenting); United States v. Citroen (1912) 223 U. S. 
407, 32 Sup. Ct. 259 (import duties) ; Thaddeus Davids Co. v. Davids 

(1914) 233 U. S. 461, 34 Sup. Ct. 648 (trade marks) ; Schmidt v. Bank 
of Commerce (1914) 234 U. S. 64, 34 Sup. Ct. 730 (negotiable instru- 
ments) ; Selig v. Hamilton (1914) 234 U. S. 652, 34 Sup. Ct. 926 (stock- 
holders liability) ; Robinson v. Baltimore & Ohio R. R. (1915) 237 U. S. 
84, 35 Sup. Ct. 491 (construction of Employer's Liability Statute) ; Spo- 
kane etc. R. R v. Whitley (1915) 237 U. S. 487, 35 Sup. Ct. 655 (dam- 
ages ; death by wrongful act) ; Virginia v. West Virginia (1915) 238 U. S. 
202, 35 Sup. Ct. 795 (evidence; market value etc.) ; American Lithographic 
Co. v. Werckmeister (1911) 221 U. S. 603, 31 Sup. Ct. 676 (copyright) ; 
United States v. Johnson (1911) 221 U. S. 488, 31 Sup. Ct. 627 (con- 
struction of Pure Food Act. Dissenting opinion by 'Hughes) ; Philadel- 
phia Co. v. Stimson (1912) 223 U. S. 605, 32 Sup. Ct. 340 (injunction to 
restrain criminal proceedings ; riparian rights) ; Johnson v. Washington 
Loan & Trust Co. (1912) 224 U. S. 224, 32 Sup. Ct. 421 (wills). 
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the majority opinion would be to defeat the clearly expressed will 
of the Legislature by a construction of its words that could not 
be reconciled with their ordinary meaning. 8 

The other early legal opinions written or participated in by 
Justice Hughes related largely to questions of practice and evi- 
dence, and do not require any comment. In January, 1911, 
however, there came before the court one, of the many phases 
of the litigation between Dr. Miles Medical Company and Park 
& Sons Company,* which involved questions under the Sherman 
Act and the common law doctrines of restraint of trade. The 
complainant, the Dr. Miles Medical Company was a manufacturer 
of proprietary remedies, which it was accustomed to sell under 
two kinds of contracts. One was a contract -with jobbers and 
wholesalers by the terms of which the proprietary medicines were 
consigned to them as agents of the manufacturer for sale. It 
was provided that title should not pass until the actual sale. The 
jobber agreed not to sell under an agreed price and only to retail 
or wholesale agents of the manufacturer. The second form of 
agreement was one made with retailers, by which they agreed 
to maintain a schedule of prices and not to sell to wholesale 
or retail agents not accredited agents of the manufacturer. Suit 
was brought against the defendant, Park & Sons Company, which 
was charged with procuring the medicines at cut prices by induc- 
ing those who made the contracts to violate the restrictions. The 
Court held, through an opinion of Justice Hughes, that the plain- 
tiff's system was in restraint of interstate trade or commerce 
and was invalid, and the important principle was established that 
the restrictions did not gain validity because they related to pro- 
prietary medicines manufactured under a secret process. Jus- 
tice Hughes said: 5 

"But because there is monopoly of production, it certainly 
cannot be said that there is no public interest in maintaining 
freedom of trade with respect to future sales after the article 
has been placed on the market and the producer has parted with 
his title." 

Justice Holmes, in a vigorous dissenting opinion, argued that 
no public policy was to be suberserved by invalidating such agree- 
ments. 6 

Thompson v. Thompson (1910) 218 U. S. 611, 31 Sup. Ct. 111. 
'Dr. Miles. Medical Co. v. Park & Sons Co. (1911) 220 U. S. 373, 31 
Sup. Ct. 376. 
"At p. 403. 
•At p. 409. 
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The difference in this case between Justice Hughes and Jus- 
tice Holmes was undoubtedly partly economic and partly legal, 
and well illustrates two methods of legal thought. The latter, 
in an opinion somewhat spiced with humor, took the position 
that there was no statute covering the case and "no body of 
precedent that by ineluctable logic" require the conclusion to 
which the court had come. Therefore, he said, the question is 
one of public policy, whether on economic or social grounds there 
is any reason why the court should find that such a plan of price 
fixing was contrary to the interests of the public. Upon this 
point he took a decided view in favor of the laissez faire doctrine, 
arguing that "the most enlightened judicial policy is to let people 
manage their own business in their own way, unless the ground 
for interference is very clear." "I think that we greatly exag- 
gerate," he continued, "the value and importance to the public 
in competition * * * as fixing a fair price. What really 
fixes that is the competition of conflicting desires. We none of 
us can have as much as we want of all the things that we want, 
therefore, we have to choose. As soon as the price of something 
that we want goes above the point at which we are willing to 
give up other things to have that, we cease to buy it and buy 
something else. Of course I am speaking of things that we can 
get along without. There may be necessaries that sooner or later 
must be dealt with like short rations in a shipwreck, but they 
are not Dr. Miles' medicines. With regard to things like the 
latter, it seems to me that the point of most profitable returns 
marks the equilibrium of social desires and determines the fair 
price in the only sense in which I can find meaning in those 
words." 7 Justice Holmes, therefore, concluded that there being 
no reasons of public policy against the contract, the court should 
uphold and protect it. 

Justice Hughes, on the contrary, held in the first place that 
there was no distinction between a proprietary medicine and any 
other commodity with respect to the privileges it should be en- 
titled to in this domain of the law after it had entered the chan- 
nels of commerce. He, therefore, distinguishes the case of a 
patented article, with reference to which the statute gave spe- 
cial privileges for a definite period. To extend to an unpatented 
article rights which were expressly given to a patented one for 
the purpose of stimulating invention would be, he held, to ex- 
tend to the unpatented article in perpetuity that which a patented 

T At p. 412. 
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article obtained under the statute for only a limited time. He 
controverted also the argument that the secrecy of the process 
and the monopoly of production that it gave, conferred any addi- 
tional rights. He said: 

"But, because there is monopoly of production it cannot be 
said that there is no public interest in maintaining freedom of 
trade with respect to future sales after the article has been placed 
on the market and the producer has parted with his title." 

Justice Hughes had very little occasion to cover in any of 
his own opinions complicated or delicate questions relating to trade- 
marks, but a case decided in May, 1911, is of such historical 
interest that it deserves being noted. This was the case of Bag- 
tin v. Cusenier Company? and involved the rights of the Car- 
thusian Monks to their trademarks in the name "Grande Char- 
treuse," which has been used in connection with the liqueurs or 
cordial of that name. The opinion reviewed the rather romantic 
history of the monastery, the expulsion of the Monks from France, 
their legal contest with the French "Sequestrating Administra- 
tor or Liquidator," and upheld as against the latter the claim 
of the Monks to their trademark. 

Justice Hughes also passed upon an interesting question of 
copyright in the case of Ferris v. Frohman? This was a suit 
to restrain the production of a play "The Fatal Card," brought 
by the assignee of the English authors against an alleged infringer 
in the United States. The court held that the taking out of a 
copyright in England, while it thereby substituted a statutory 
right there for the common law rights of ownership of the play 
which was lost, did not deprive the plaintiffs of their common 
law right elsewhere and that the performance of the play in 
England did not cause the plaintiffs to lose their common law 
right in this country. 

In various opinions Justice Hughes passed upon the rights 
of Indians and the title of Indians to allotted lands. Frequently 
the case involved the right of the United States to set aside 
conveyances made by Indians to whom lands had been granted 
by the United States within the period during which the statutes 
forbade alienation. The dependent character of the various 
Indian nations and the right of the United States to protect 

'(1911) 221 U. S. 580, 31 Sup. Ct. 669. 
•(1912) 223 U. S. 424, 32 Sup. Ct. 263. 
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them by representation in such suits are strongly insisted upon. 
Heckman v. United .States/ was such a case. 

On the admiralty side of the court, Justice Hughes passed 
upon a case involving the question of jurisdiction of the admiralty 
court for torts, and while strongly intimating that it would be 
sufficient to confer such jurisdiction that the tort had occurred 
upon navigable waters, nevertheless held that where an accident 
occurred to the employee of a stevedore company on a vessel located 
in navigable waters by reason of the negligent operation of a 
winch operated from the wharf at which the vessel was lying, 
such a tort was of a maritime nature and subject to admiralty 
jurisdiction. 11 

2. Constitutional Opinions. 

One of the first opinions written by Justice Hughes upon an 
important constitutional question concerned the thirteenth amend- 
ment relating to involuntary servitude. 12 An Alabama statute 
provided that any person who with intent to injure or defraud 
any employer entered into a written contract for service and 
thereby obtained money for the same and with like intent to 
defraud left the service without returning the money or per- 
forming the service, should be punished as if he had stolen it. 
The refusal to perform such service or refund such money with- 
out just cause was declared by the statute to be prima facie evi- 
dence of the intent to defraud. Furthermore, under the deci- 
sions of Alabama the accused, for the purpose of rebutting the 
presumption, was not allowed to testify as to his uncommunicated 
motives or intentions. Bailey, a negro, entered the service of 
the Riverside Company under a written contract for a year at 
$12. a month, receiving $15. in advance. He worked a month 
and three or four days, and then left without refunding the 
money. Upon this evidence alone, Bailey was convicted and 
sentenced to pay a fine of $30. and costs, and in default thereof 
was sentenced to hard labor for thirty days in lieu of the fine 
and for one hundred and ten days in lieu of costs. The majority 

"(1912) 224 U. S. 415, 32 Sup. Ct. 424. For other Indian cases see 
the following: Mullen v. United States (1912) 224 U. S. 448, 32 Sup. Ct 
494; Goat v. United States (1912) 224 U. S. 458, 32 Sup. Ct. S44; United 
States v. Pelican (1914) 232 U. S. 442, 34 Sup. Ct 396; Reynolds v. 
Fewell (1915) 236 U. S. 58, 35 Sup. Ct. 230; United States v. Noble (1915) 
237 U. S. 74, 35 Sup. Ct. 532. 

"Atlantic Transport Co. v. Irabroveck (1914) 234 U. S. 52, 34 Sup. Ct. 
733. 

"Bailey v. Alabama (1911) 219 U. S. 219, 31 Sup. Ct. 145. 
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of the Court, through Justice Hughes, held that the statute author- 
ized the jury to convict upon mere proof of breach of con- 
tract. "He stood," said Justice Hughes, 13 "stripped by the stat- 
ute of the presumption of innocence and exposed to conviction 
of fraud upon evidence only of the breach of contract and failure 
to pay." While the court recognized the right of a statute to 
provide that the proof of one fact should be prima facie evidence of 
the main fact in issue where the inference is not purely arbitrary 
and there is a rational relation between the two facts and the 
accused is not deprived of proper opportunity to submit all the 
facts, yet it maintained that the state may not by creating pre- 
sumptions interfere with matters withdrawn from its authority 
by the Federal Constitution, or subject an accused to conviction 
for conduct which it is powerless to proscribe. For these rea- 
sons the Court held that the statute violated the thirteenth amend- 
ment relating to involuntary servitude. From this opinion Jus- 
tice Holmes and Justice Lurton dissented. 1 * 

The case is an interesting one from the human as well as 
the legal side and it evidently appealed to Justice Hughes' sense 
of justice and fair play. This more fully appears from the 
following extract from the opinion. He said: 16 

"Without imputing any actual motive to oppress, we must 
consider the natural operation of the statute here in question 
* * * , and it is apparent that it furnishes a convenient 
instrument for the coercion which the Constitution and the act 
of Congress forbid; an instrument of compulsion peculiarly 
effective as against the poor and the ignorant, its most likely 
victims. There is no more important concern than to safeguard 
the freedom of labor upon which alone can enduring prosperity 
be based. The provisions designed to secure it would soon be- 
come a barren form if it were possible to establish a statutory 
presumption of this sort and to hold over the heads of laborers 
the threat of punishment for crime, under the name of fraud 
but merely upon evidence of failure to work out their debts." 

The Court, during Justice Hughes membership, frequently 
considered questions relating to the validity of state statutes 
fixing the liability of railroads as employers. The right of the 
states to pass all reasonable police regulations and laws affecting 
the public security and welfare were uniformly upheld, and Justice 
Hughes sustained the constitutionality of such legislation where 

"At p. 236. 
"At p. 245. 
"At pp. 244, 245. 
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it did not clearly appear that the action of the state was arbitrary. 
His views upon these questions are very fully stated in the case 
of the Chicago, Burlington & Quincy Railroad v. McGuire. 1 * 
A statute of Iowa provided that no contract of insurance 
relief nor the acceptance of such relief should constitute a 
defense to any action brought for damages sustained in conse- 
quence of the negligent operation of a railway. In an action 
for personal injuries received through negligence imputable to 
the railroad company, the railroad company set up as a defense 
that recovery was barred by the acceptance of benefits under a 
contract of membership in its relief department. The Court 
held that the act was not an unwarranted interference with the 
liberty to make contracts and that it was not a denial of the equal 
protection of the laws. Justice Hughes said: 17 

"The Legislature, provided it acts within its constitutional au- 
thority, is the arbiter of the public policy of the state. 

"* * * Liberty implies the absence of arbitrary restraint, 
not immunity from reasonable regulations and prohibitions im- 
posed in the interests of the community." 18 

Upon the question as to the right of the courts to compel 
the production of documents in criminal cases, Justice Hughes 
broadly interpreted such powers as against the right of indi- 
viduals to withhold alleged incriminating evidence. In the case 
of Wilson v. United States, 19 the question arose as to whether 
a witness was in contempt for refusing to permit the inspection 
by a grand jury of letter press copy books in his possession. 
The books belonged to a corporation of which he was president 
and were required to be produced by a subpoena duces tecum. 
The subpcena was directed to the corporation and was served 
upon Wilson as president of the company. Wilson, who was 
under prosecution, claimed that the books were necessary to his 
defense and that the matters in them would tend to incriminate 
him. Justice Hughes held that as the books were the books of 
the corporation, they were subject to the visitatorial power of 
the State and the Federal Government and that the witness could 
not resist their production either because they were in his cus- 

"(1911) 219 U. S. 549, 31 Sup. Ct. 259. 

"At pp. 565, 567. 

"See also Philadelphia etc R. R. v. Schubert (1912) 224 U. S. 603, 32 
Sup. Ct. 589. 

"(1911) 221 U. S. 361, 31 Sup. Ct. 538. 
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tody or because the letters in them were signed by him, if such 
letters related to the affairs of the corporation. 

The clear, cold, incisive reasoning of this opinion offers an 
interesting comparison with the dissenting opinion of Justice Mc- 
Kenna, in which he almost passionately deprecated in language 
worth quoting what he felt to be a violation of personal liberty 
secured by the constitution, premised by a statement that he felt 
that "a constitutional provision whose purpose is the protection 
of personal liberty" was involved. "The application of the con- 
stitution," he added, 20 "especially as it may affect personal privi- 
leges, is the most serious duty of the court. * * * Courts 
cannot change it or add to it or take from it to suit the 'condi- 
tions of modern civilization,' as was suggested in a case submit- 
ted with this. It is as vital now as when ordained, and is not 
uncertain. * * * A limitation by construction of any of the 
constitutional securities for personal liberty is to be deprecated. 
A people may grow careless and overlook at what cost and 
through what travail they acquired even the least of their liber- 
ties. The process of deterioration is simple. It may even be 
conceived to be an advancement, and that intelligent self gov- 
ernment can be trusted to adapt itself to occasion, not needing 
the fetters of a predetermined rule. It may even be considered 
that a constitution is the cradle of infancy, that a nation grown 
up may boldly advance in confident security against the abuses 
of power and that passion will not sway more than reason. But 
what of the end, when the lessons of history are ignored, when 
the barriers enacted by wisdom gathered from experience are 
weakened or destroyed? And weakened or destroyed they may 
be when interest and desire feel their restraint. What then of 
the end; will history repeat itself? And this is not a cry of 
alarm. 'Obsta principiis' was the warning of Mr. Justice Brad- 
ley. * * * I repeat the warning." 

A large class of cases also concern the validity of statutes 
providing for the health and safety of employees, and limiting 
their hours of labor. Here also the police powers of the State 
Legislature and of Congress have been broadly interpreted. The 
earliest case of this nature in which Justice Hughes wrote the 
opinion, was that of Baltimore & Ohio Railroad v. The Inter- 
state Commerce Commission, 21 decided on May 29th, 1911. A 

M At pp. 386, 393, 394. 

"(1911) 221 U. S. 612, 31 Sup. Ct. 621. 
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bill in equity was brought to annul an order of the Commission 
requiring railroads to make monthly statements showing instances 
where employees subject to that act entitled "An act to pro* 
mote the safety of employees, &c," had been on duty for a longer 
period than that allowed. The Court upheld the constitutionality 
of this statute, and Justice Hughes said: 22 

"(Congress was not limited to the enactment of laws relating 
to mechanical appliances, but it was also competent to consider 
and to endeavor to reduce the dangers incident to the strain of 
excessive hours of duty on the part of engineers, conductors, 
train despatchers, telegraphers and other persons embraced 
within the class defined by the Act. And in imposing restric- 
tions having reasonable relation to this end there is no inter- 
ference with liberty of contract as guaranteed by the Consti- 
tution." 

The Court likewise held in Miller v. Wilson 23 that an eight- 
hour-day law for women passed by a state legislature was not 
an unlawful restraint upon the liberty of contract as applied to 
a chambermaid in a hotel, and that the exclusion of boarding 
and lodging houses did not amount to an arbitrary and uncon- 
stitutional classification. The constitutionality of the same stat- 
ute was also upheld so far as it applied to student nurses and 
a woman pharmacist, and other employees in a private hospital, 
although graduate nurses were excepted from the operation of 
the statute. 24 

The constitutional rights of persons indicted for crime have 
been considered in a number of opinions, among which is the 
case of Graham v. West Virginia. 25 Justice Hughes held that a 
provision of the code of West Virginia to the effect that if a 
convict had been twice before convicted for the same offense 
this fact might be determined upon information, and if found 
against him, an additional penalty might be imposed, was not 
unconstitutional. He discussed the history of such statutes and 
found that the defendant would not by their operation be de- 
prived of due process of law, nor the equal protection of the 
laws. When, however, the famous Frank case 28 was before the 
Court upon the question as to whether a writ of habeas corpus 

"At p. 619. 

"(1915) 236 U. S. 373, 35 Sup. Ct. 342. 

"Bosley v. McLaughlin (1915) 236 U. S. 385, 35 Sup. Ct. 345. 

a (1912) 224 U. S. 616, 32 Sup. Ct. 583. 

"Frank v. Mangum (1915) 237 U. S. 309, 345, 35 Sup. Ct. 582. 
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should be issued because Frank had been deprived of his liberty 
without due process of law, Justice Hughes united with Justice 
Holmes in a dissenting opinion, very strongly maintaining the 
right of the Supreme Court under the facts disclosed to review 
in habeas corpus proceedings the trial in the State Court. Jus- 
tice Holmes in his opinion relied upon the fact that according 
to the showing in the petition asking for the writ, the jury was 
plainly overawed by the mob feeling alleged to have prevailed 
at the time and held that a hearing should be given in spite of 
the fact that the State Court had previously decided that the 
prisoner had not been deprived of a trial by due process of law. 

Upon the principle that the states in the valid exercise of 
the police power might pass laws relating to the safety and wel- 
fare of its people and that the discretion of the state legislature 
would not be overruled unless it was clearly arbitrary in its 
exercise, Justice Hughes in several opinions upheld laws relating 
to the inspection of foods and the prohibition of the sale of 
foods deemed by the Legislature to be injurious. Such a case 
was that of Price v. Illinois, 21 in which it was held that a state 
statute forbidding the sale of a food preservative containing boric 
acid was not invalid as taking property without due process of 
law or as being a denial of the equal protection of the laws where 
it was shown that the question as to the harmful character of 
boric acid is at least debatable. 

An interesting class of cases also arose in which the con- 
stitutional provision relating to the equal protection of the laws 
was invoked. One of these concerned the familiar regulations 
of the railroads in certain states providing for separate sleeping 
cars, Pullman chair, and dining cars for negroes and whites. 
Justice Hughes in the case of McCabe v. Atchison, Topeka 6* 
Santa Fe Railway 2 * followed the already existing line of 
decisions of the Supreme Court in upholding this practice in 
Oklahoma. It was alleged in this case, however, that as a matter 
of fact, no separate sleeping cars, Pullman chair or dining cars 
were actually furnished for negroes and the railroad company 
urged that they were excused from furnishing them because there 
was not sufficient demand upon the part of the negroes to justify 
it. Justice Hughes, however, held that this contention was with- 
out merit, since it made the constitutional right "depend upon 

"(1915) 238 U. S. 446, 35 Sup. Ct. 892; see also Savage v. Jones (1912) 
225 U. S. 501, 32 Sup. Ct 715. 

*(1914) 235 U. S. 151, 35 Sup. Ct 69. 



THE OPINIONS OF MR. JUSTICE HUGHES. 577 

the number of persons who may be discriminated against, whereas 
the essence of the constitutional right is that it is a personal 
one." Another case of this same class was that of Truax v. 
Raich, 29 where the Court considered the validity of a statute of 
Arizona making it a misdemeanor to employ not less than 8O9& 
qualified electors or native born citizens of the United States in 
any industry in which more than five persons were employed. 
Justice Hughes held that the plaintiff, a native of Austria, but 
a resident of Arizona, was entitled under the 14th amendment 
to the equal protection of the laws, and that this legislation was 
not within the principle that the state has power to make reason- 
able classifications in legislation, to promote the health, safety, 
morals, and welfare of those within its jurisdiction. "This 
admitted authority," 30 he said, "with the broad range of legisla- 
tive discretion that it implies, does not go so far as to make it 
possible for the State to deny to lawful inhabitants because of 
their race or nationality, the ordinary means of earning a livelihood. 
It requires no argument to show that the right to work for a liv- 
ing in the common occupations of the community are the very 
essence of the personal freedom and opportunity that it was the 
purpose of the amendment to secure. If this could be refused 
solely upon the ground of race or nationality, the prohibition of 
the denial to any person of the equal protection of the laws would 
be a barren form of words." 

By far the most important cases, the opinions of which were 
written by Justice Hughes, and the ones in which he rendered 
to American constitutional law the greatest service, are those 
involving the relative powers of the states and the federal gov- 
ernment over intrastate and interstate commerce, and the ques- 
tions relating to the rights of the states to regulate rates imposed 
by public service corporations. The whole question was 
thoroughly reviewed and ably treated in the so-called rate cases, 
the most important of which are the Minnesota Rate Cases. 81 
These cases involved the validity of the orders of the railroad and 
warehouse commission and the legislative acts of the State of 
Minnesota prescribing maximum rates for freight and a maximum 
fare of two cents a mile for passengers. The rates related to 
traffic exclusively between points within the state. It was con- 
tended, however, that as applied to cities on the state's boundary 
B( . 191S) ^p v g 33j 36 gup — 7 

"At p. 41. 

n (1913) 230 U. S. 352, 33 Sup. Ct 729. 
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or to places within competitive districts crossing the state line, 
the rates disturbed the relations previously existing between inter- 
state and intrastate rates, thus imposing a direct burden upon 
interstate commerce and creating discriminations as against 
localities in other states. The rates were also assailed as con- 
fiscatory. The Supreme Court, however, sustained the rates as 
to the Northern Pacific and Great Northern companies, but in 
the case of Minneapolis and St. Louis Railroad ,Company the 
rates were held to be confiscatory in view of the particular facts 
shown with respect to that road. 

The principles laid down by Justice Hughes were these, — 
that a state has the power to establish rates, if not confiscatory, 
for railroads within its borders; that such rates are valid though 
they indirectly affect interstate commerce; that they need not 
be equal to or greater than those established for interstate com- 
merce; that the legislature has a great range of discretion in 
the fixing of rates and that they are not to be overturned unless 
it clearly appears that the legislature has overstepped the bounds. 
It is not contended that these views are particularly novel, although 
the Minnesota Rate Cases were among the first, and certainly the 
most important in which the objection was forcibly pressed upon 
the court, and clearly considered by it, that the action of the 
state legislature, though relating ostensibly to intrastate rates only, 
disturbed the relation previously existing between interstate and 
intrastate rates and were for that reason invalid. 82 

Although the court in the rate cases upheld the rates fixed by 
the state authorities because they only incidentally affected inter- 
state commerce, it soon left no doubt that where there was any 
real conflict between the action of the state and the federal gov- 
ernment, the power of Congress was paramount. In Houston 
& Texas Railroad v. United States, 3 * an order of the Interstate 
Commerce Commission as to rates was upheld. The holding of 
the Commerce Court was that the order relieved the railroad com- 
pany from further obligation to observe the intrastate rates and 
that it was at liberty to comply with the requirements of the 

"See also Missouri Rate Cases (1913) 230 U. S. 474, 33 Sup. Ct. 975; 
Louisville & Nashville R R v. Garrett (1913) 231 U. S. 298, 34 Sup. Ct. 
48; and as to conflicting rights of states and Congress over interstate 
and intrastate commerce, see Chicago, Mil. & St. P. R. R. v. Iowa (1914). 
233 U. S. 334, 34 Sup. Ct. 592; Adams Express Co. v. New York (1914) 
232 U. S. 14, 34 Sup. Ct. 203; Atlantic Coast Line R R v. Georgia 
(1914) 234 U. S. 280, 34 Sup. Ct 829. 

"(1914) 234 U. S. 342, 34 Sup. Ct. 833. 
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Commission by increasing these rates sufficiently to remove any 
forbidden discrimination. Justice Hughes upheld this order of 
the .Commission and declared that Congress was competent to 
control the intrastate charges of an interstate carrier to the extent 
necessary to prevent injurious discrimination against interstate 
traffic. 

The Court also proved that it would not hesitate to grant an 
injunction against rates established under state authority that 
were clearly shown to be confiscatory. In Northern Pacific Rail- 
way v. North Dakota, 3 * upon a showing that the rates imposed 
by the state for a certain kind of traffic would yield the railroad 
company little or nothing, Justice Hughes held that the enforce- 
ment of such rates should be restrained. 

Interesting questions as to the constitutional right to liberty 
and property were discussed and passed upon in the case of St. 
Benedict Order v. Steinhanser,*" in which the Court upheld the 
validity of a rule of the order of St. Benedict making all indi- 
vidual property of the members of the order community property. 

In Coppage v. Kansas, 30 the court found against the validity 
of a state statute which assumed to prevent any employer from 
imposing as a condition of a contract of employment that the 
employee should sign an agreement not to belong to a union. The 
majority opinion was written by Justice Pitney, who considered 
that the court was controlled by the decision in the case of Adair 
v. United States. 37 The latter case held that a statute which made 
it illegal for an employer to discharge an employee because he 
was a member of a union was unconstitutional in that it was in 
violation of the principle of freedom of contract and the majority 
of the Court in Coppage v. Kansas felt there could be no distinc- 
tion between the two cases. Justice Hughes, however, joined 
in a dissenting opinion written by Justice Day. Irrespective of 
the merits of the legislation as an original question, the dissenting 
opinion held, it was within the province of the legislature to pass 
it. "The right to join labor unions," the opinion continued, 38 
"is undisputed, and has been the subject of frequent affirmation 
in judicial opinions. Acting within their legal rights, such asso- 
ciations are as legitimate as any organization of citizens formed 

"(1915) 236 U. S. 585, 35 Sup. Ct. 429. ~~ 

"(1914) 234 U. S. 640, 34 Sup. Ct. 932. 

"(WIS) 236 U. S. 1, 35 Sup. Ct. 240. 

"(1908) 208 U. S. 161, 28 Sup. Ct. 277. 

**At pp. 32, 33. 
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to promote their common interest. They are organized under 
the laws of many states, by virtue of express statutes passed for 
that purpose, and, being legal, and acting within their constitu- 
tional rights, the right to join them, as against coercive action 
to the contrary, may be the legitimate subject of protection in 
the exercise of the police authority of the States. This statute 
passed in the exercise of that particular authority called the 
police power, the limitations of which no court has yet under- 
taken to define, has for its avowed purpose the protection of 
the exercise of a legal right, by preventing an employer from 
depriving the employee of it as a condition of obtaining employ- 
ment. I see no reason why a State may not, if it chooses, protect 
this right, as well as other legal rights." This opinion should be 
considered in connection with the opinions relating to the con- 
stitutionality of statutes limiting hours of labor for women, such 
as Miller v. Wilson?* and those requiring the installation of safety 
devices, such as Baltimore & Ohio Railroad v. Interstate Com- 
merce Commission,* and with the opinion in Truax v. Raich,* 1 
holding unconstitutional a statute compelling the employment of 
a certain proportion of native or naturalized citizens. These cases 
taken in connection with others in which he wrote the opinion, 
throw an interesting light upon Mr. Hughes labor views. 42 

""See note 23 ante. 
"See note 21 ante. 
"See note 29 ante. 

"For other important constitutional and federal law opinions see the 
following: 111. Cent. R. R. v. Kentucky (1910) 218 U. S. SSI, 31 Sup. 
Ct. 95 (validity of tax assessment) ; Matter of Gregory (1911) 219 U. S. 
210, 31 Sup. Ct. 143 (validity of statute prohibiting gift enterprises) ; Toy- 
ota v. Hawaii (1912) 226 U. S. 184, 33 Sup. Ct. 47 (validity of License 
Tax) ; Fraternal Mystic Circle v. Snyder (1913) 227 U. S. 497, 33 Sup. 
Ct. 292 (enforcement of penalty for failure to pay insurance policy) ; 
Bacon v. Illinois (1913) 227 U. S. 504, 33 Sup. Ct. 299 (Interstate Com- 
merce) ; Slocum v. New York Life Ins. Co. (1913) 228 U. S. 364, 400, 
33 Sup. Ct. 523, S37 (Seventh Amendment; Hughes dissenting); Owens- 
boro v. Cumberland Tel. Co. (1913) 230 U. S. 58, 76, 33 Sup. Ct. 988, 
995 (right to terminate franchise; Hughes dissenting) ; Clement Nat. Bank 
v. Vermont (1913) 231 U. S. 120, 34 Sup. Ct. 31 (tax on deposits in 
National Banks) ; Eastern Extension Tel. Co. v. United States (1913) 
231 U. S. 326, 34 Sup. Ct. 57 (jurisdiction of Court of Claims) ; Chicago, 
Mil. & St. P. Ry. v. Minneapolis (1914} 232 U. S. 430, 34 Sup. Ct. 400 
(compelling railway to build bridge without compensation) ; Russell v. 
Sebastian (1914) 233 U. S. 195, 34 Sup. Ct 517 (right to revoke fran- 
chise) ; Union Line Co. v. Railway (1914) 233 U. S. 211, 34 Sup. Ct. 
522 (Public Use) ; Hplden Co. v. Interstate Trading Co. (1914) 233 U. S. 
536, 34 Sup. Ct. 553 (jurisdiction of Federal Court) ; Los Angeles Switch- 
ing Case (1914) 234 U. S. 294, 34 Sup. Ct. 814 (Interstate Commerce) ; 
Collins v. Kentucky (1914) 234 U. S. 634, 34 Sup. Ct. 924 (Due Process 
of Law); New York Elec. Lines v. Empire City Subway (1914) 235 
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At this time of political stress and of attack and defense of 
Mr. Hughes as a candidate it is not unprofitable to consider what 
the opinions which have been referred to can tell us of the 
man, of his method of thought and expression and his social 
and political theories. Such a consideration must be premised 
with the assertion that one will not find in these opinions impas- 
sioned discussions of political or social subjects, even to the extent 
that a judge may properly at times indulge in them. Without 
the slightest criticism of any of the judges concerned, it may 
fairly be said that a very minute examination of the opinions of 
Justice Hughes will fail to disclose any expression of his own 
personal economic views as positive as those indicated by Justice 
Holmes in his dissenting opinion, quoted above, in the case of 
Dr. Miles Medical Co. v. Park & Sons Co.,* 3 or any feeling that 
the constitution itself needs to be sacredly guarded against the 
encroachments of modern civilization, as such feeling is expressed 
in the words of Justice McKenna in the case of Wilson v. United 
States,** which has also been referred to above. 

There can be no doubt, however, that the economic views 
of Mr. Hughes are as well defined as those of Justice Holmes, 
and that his regard for the constitution is as deep as that of 
Justice McKenna. It is simply that the method of judicial expres- 
sion of the three men differs, — two of them choosing to employ 
a style somewhat more personal, possibly to the lay reader more 
interesting, more self revealing, — the other more singly intent 
upon the legal principles involved. This does not mean, however, 
that the deep underlying principles of the man have not been 
unmistakably present in and cannot be deduced from his opinions. 
The explanation has to be made, however, because it will indicate 
why the discussion of his judicial views have had to be illuminated, 
not so much by quoting, verbatim, chapter and verse from the 
language of his opinions as by an analysis of some of the decisions 
themselves. The concentration upon the business in hand that 
these opinions exhibit, the . suppression of personality, the lack 
of rhetorical devices of any kind, make them models of judicial 
expression. In all the one hundred and fifty opinions that he 

U. S. 179, 35 Sup. Ct 72 (franchises; abandonment); United States v 
Hvosleff (1915) 237 U. S. 1, 35 Sup. Ct. 459 (tax on exports) ; New 
York & Norfolk R. R. v. Peninsula Exchange (1916) 240 U. S. 34, 36 
Sup. Ct. 230 (Carmack Amendment) ; Jones Nat. Bank v. Yates (1916> 
240 U. S. 541, 36 Sup. Ct 429 (liability of directors of National Bank). 

"220 U. S. 373, at p. 409. 

"See note 20 ante. 
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wrote in about six years of judicial service extending up to June 
10, 1916, five days before his resignation, 45 and long after the 
suggestion of his nomination had been made, there is not one 
word indicating an intent to make a political record for himself, 
— though he had sufficient opportunity, — but only the orderly, 
impersonal and impartial discussions of the principles underlying 
the cases coming before him. 

What then are the views of Mr. Hughes as they may be de- 
duced from the foregoing opinions ? At the present time, perhaps, 
the most vital topic is his relation towards labor, especially in 
view of the criticisms that have been voiced in certain quarters 
on account of his participation in some of the decisions of the 
Supreme Court. The basis of these criticisms seems to be that 
the decisions in question are "unfavorable" to labor and the decision 
of the court in the Danbury Hatters case 48 is pointed to as estab- 
lishing this. One may look in vain, however, through the opinions 
written by Justice Hughes to find any indication that he "favors" 
one class of the community or another. By his oath and the 
traditions of .our judiciary, he was bound "to administer justice 
without respect to persons, and to do equal right to the poor and 
to the rich", and "to faithfully and impartially discharge and 
perform all the duties incumbent upon" him as a Justice of said 
court, "according to the best of his abilities and understanding, 
agreeably to the constitution and laws of the United States." 
Such an obligation leaves no room for "favoritism". 

Neither is it fair to judge his individual theories regarding 
labor and capital too strictly from the majority opinions in which 
he participated. Though he may have coincided in the general 
result, it by no means follows that he would endorse every method 
of expression or even necessarily the spirit, which pervades the 
opinion. 

So far, however, as the opinions actually written by a judge 
are concerned, it is proper and pertinent to inquire, inasmuch as 
the law is a living science, whether they show him to be alive to 
the great social and political movements of the time, and to have 
interpreted the rules of the constitution and the legislation that 
has come before him in accordance with the experience of today 
and the spirit of the times. Have the opinions of the judge been 

"The last constitutional opinion written by Justice Hughes was in 
the case of St Louis & Kansas City Land Co. v. Kansas City (1916) 241 
U. S. 419, 36 Sup. Q. 647. 

"Lawlor v. Loewe (1914) 235 U. S. 522, 35 Sup. Ct. 170. 
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forward-looking or have they been reactionary? Has the judicial 
mind been, in the words of Mr. Roosevelt, "fossilized", declining 
to allow the betterment of social conditions on the ground that 
to do so would interfere with an outworn theory of "liberty"? 
"The life of the law" declared Justice Holmes in his treatise on 
"The Common Law", written as early as 1881, "has not been 
logic, it has been experience. The felt necessities of the times, 
the prevalent moral and political theories, intuitions of public 
policy, avowed or unconscious, even the prejudices which judges 
share with their fellow men, have had a good deal more to do 
than the syllogism in determining the rules by which men should 
be governed". It should be fair then to examine the opinions of 
a judge to see "what moral and political theories" have influenced 
him, and to what "intuitions of public policy" he has been sus- 
ceptible. 

Looking, then, at the opinions of Justice Hughes from this 
point of view, we find that on the great questions affecting labor, 
he has at no time been a reactionary, but that he has viewed such 
problems with a broad and sane sympathy. He has recognized 
the needs of safeguarding the health, safety and general welfare 
of laboring men and that these are proper subjects for legislative 
action. The validity of safety appliance laws and laws fixing the 
hours of labor has uniformly been sustained in the decisions in 
which he has written the opinion. On the other hand, in Bailey 
v. Alabama* 7 he denied the right of the legislature to pass legis- 
lation deemed oppressive to labor. He has recognized the right 
of labor to unite in labor unions and in the dissenting opinion 
in which he joined with Justice Day in the case of Coppage v. 
Kansas* 8 he held that this right might under the constitution, be 
protected by legislation from interference at the hands of the 
employer. That this opinion was reached, however, out of no 
spirit of undue "favoritism" to labor is sufficiently shown by the 
case of Truax v. Raich*" in which he upheld the rights of alien 
labor rightfully residing in this country against oppressive legis- 
lation framed for the benefit of "qualified electors". The decisions 
indicate that his views were based upon grounds of humanity, 
rather than expediency. 

Upon the trust question, his views seem to tend rather to 



"See note 12 ante. 
"See note 36 ante. 
"See note 29 ante. 
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the strict limitation of monopoly and the giving of free scope 
to competition wherever it is practicable, and against the laisses 
fake economic theory of Justice Holmes. This is indicated in 
the case of Dr. Miles Medical Company v. Park & Sons* and 
his dissenting opinion in Henry v. Dick C(h si 

Upon questions relating to evidence we find that he has taken 
a broad practical view, and has shown an inclination to break 
away from technical rules in cases where he has not been bound 
to them by precedent too strong to be broken. His impatience 
with wrong doing, doubtless, made him particularly intolerant of 
technical devices in the shape of rules of evidence designed to 
protect the criminal, as is indicated in Wilson v. United States. 62 

While it may perhaps be said that no particularly novel prin- 
ciples of law were established in any of the opinions of Justice 
Hughes, yet he unquestionably performed a real service in clari- 
fying, as he undoubtedly did, the vexed problems arising out of 
the control by Congress and the States of the complicated web 
of intrastate and interstate commerce. His marked capacity for 
analysis of facts and the lucidity of his statement of them, as 
well as of the governing principles involved, leave this branch 
of the law in a condition where he who runs may read. Further- 
more, in his decisions with regard to rates, he has left unmistakably 
definite the nature of the evidence that public service corporations 
must produce if they are to succeed in overturning charges fixed 
for them by the proper state or federal authorities, while at 
the same time, he has maintained that rates really shown to be 
confiscatory will not be uphel,d by whatever authority imposed. 
Upon such decisions his fame as a judge will safely rest. 

Arthur M. Aluen. 
Providence, R. I. 

"See note 4 ante. 
"See note 2 ante. 
"See note 19 ante. 



